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1 Endorsed: United States Court of Appeals for the 
District of Columbia Filed Jul 7-1938 Joseph W. 
Stewart, Clerk. 

Notice of Appeal, Criminal 

In the District Court of the United States for the District 

of Columbia 

Criminal No. 61-963 


United States of America 


vs. 

Herbert Donald 
Notice of Appeal 

Herbert Donald, 917 Varnum Street, N. E. (Name and 
address of appellant) 

Harry T. Whelan, 416 Fifth Street, N. W. Wm. B. 
O’Connell, 416 Fifth Street, N. W. (Name and address of 
appellant’s attorney) 

Offense Violation of Section 865, D. C. Code 

Date of judgment June 30th, 1938. 

Brief description of judgment or sentence Defendant 
was sentenced to serve a term of from six to nine months. 

Name of prison wdiere now confined, if not on bail On 
bail 

T, the above-named appellant, hereby appeal to the Court 
of Appeals of the District of Columbia from the judgment 
above-mentioned on the grounds set forth below. 

HERBERT DONALD 
Appellant. 

WHELAN AND O’CONNELL 

HARRY WHELAN 
Attorney for Appellant. 


Date July 6th, 1938 
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Grounds of Appeal 

1. Verdict is contrary to the evidence. 

2. Verdict is contrary to the weight of the evidence. 

3. Improper and prejudicial questions by the U. S. At¬ 
torney. 

4. The Court erred in overruling defendant’s motion to 
quash the search warrant. 

5. The Court erred in admitting evidence illegally 
seized. 

SERVICE acknowledged this 7th day of July, 1938. 

JOHN C. CONLIFF JR. 

Special Assistant U. S. Attor¬ 
ney. 

2 Criminal Number 61-963 United States of America 
v. Herbert Donald Notice of Appeal Whelan & 
O’Connell Attorneys 416 Fifth St., N. W., District 
6666. 

3 Endorsed: United States Court of Appeals for the 
District of Columbia Filed Jul 7-1938 Joseph W. 
Stewart, Clerk. 

Docket Entries, Criminal, on Appeal 

In the District Court of the United States for the District 

of Columbia 

Clerk’s statement of docket entries to accompany dupli¬ 
cate notice of appeal to the Court of Appeals. 

Criminal No. 61963 

United States of America 
vs. 

Herbert Donald 

Date 

1938 Apr. 13 Presentment and indictment filed 
“ “ 14 Arraigned, Plea Not Guilty. 10 days 

“ June 14 Jury Sworn, and respited. 

“ “ 21 Trial resumed, verdict guilty on the second 

count. 
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1938 June 24 Motion for a new trial filed. 

30 Motion for a new trial argued and overruled, 
Exc. 

“ “ “ Sentenced to Jail 

For period of Six (6) months to Nine (9) 
months (O’Donogliue, J) 

“ July 7 Notice of appeal filed. 

Date July 7, 1938, 

Attest: CHARLES E. STEWART, 

(Seal) Clerk. 

By PAUL A. DAWSON 
Assistant Clerk. 

A True Copy 
Test: 

CHARLES E. STEWART, Clerk 
By PAUL A. DAWSON Asst. Clerk 

Note.—This statement from the docket entries is intended 
suitably to identify the case and not as a substitute for the 
record on appeal, which is to be prepared and certified as 
provided in Rules 7, 8, and 9, of Supreme Court U. S. 

4 Endorsed: United States Court of Appeals for the 
District of Columbia Filed Oct 7-1938 Joseph W. 
Stewart, Clerk. 

In the District Court of the United States for the District 

of Columbia 

Criminal No. 61963 

United States, 
vs. 

John W. Donald, Herbert Donald, William E. Larman 

and Joseph A. Amato. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
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City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

5 Indictment 

Filed in Open Court April 13 1938 

District Court of the United States for the District of 

Columbia 

Holding a Criminal Term. 

District of Columbia, 55 : April Term, A. D. 1938. 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon their 
oath, do present: 

That one John W. Donald, one Herbert Donald, one Wil¬ 
liam E. Larman, and one Joseph A. Amato, on, to wit, the 
first day of January, 1938, and continuously from that day 
to the day of the finding of this indictment, and at the Dis¬ 
trict of Columbia aforesaid, knowingly, unlawfully and fe¬ 
loniously did set up and keep a certain table for the pur¬ 
pose of gaming, that it to say, for the purpose of betting 
and wagering money and property upon the results of horse 
races; against the form of the statute in such case made 
and provided, and against the peace and government of the 
said United States. 

SECOND COUNT: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one John W. Donald, one Herbert Donald, one Wil¬ 
liam E. Larman, and one Joseph A. Amato, on, to wit, the 
first day of January, 1938, and continuously from that day 
to the day of the finding of this indictment, and at the Dis¬ 
trict of Columbia aforesaid, knowingly, unlawfully and fe¬ 
loniously did set up and keep a certain place for the pur¬ 
pose of gaming, that is to say, for the purpose of betting 
and wagering money and property upon the results of horse 
races; against the form of the statute in such case 







HERBERT DONALD VS. UNITED STATES OF AMERICA. 


5 


6 made and provided, and against the peace and gov¬ 
ernment of the said United States. 

DAVID A PINE 
Attorney of the United States 
in and for the District of Co¬ 
lumbia. 

(Endorsed) 

Criminal No. 61963 
United States 
vs. 

1. John W. Donald, 

2. Herbert Donald, 

3. William E. Larman, 

4. Joseph A. Amato. 

Violation Section 865 D. C. Code 
A True Bill: 

RUDOLPH G. COLDENSTROTH, 
Foreman. 


Memorandum 

April 14-1938. 

Arraigned, Plea Not Guilty. 


7 District Court of the United States for the 

District of Columbia 

Tuesday, June 21" A. D. 1938 

The Court resumes its session pursuant to adjournment: 
Mr. Justice O’Donoghue, Presiding 

• • * 

Come again the parties aforesaid, in manner as afore¬ 
said, and the same jury that was respited in this case yes¬ 
terday; whereupon the said jury after hearing the evidence 
in full, the arguments of counsel and the Charge of the 
Court, upon their oath say the defendants John W. Donald, 
and William E. Larman, are not guilty on the second count 
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and the defendant Herbert Donald is guilty on the second 
count of the indictment, and by direction of the Court say 
the defendant John W. Donald, Herbert Donald, and Wil¬ 
liam E. Larman are not guilty on the first count of the in¬ 
dictment, and by direction of the Court the defendant Jo¬ 
seph A. Amato is not guilty on the indictment; whereupon 
it is considered bv the Court that the said defendants John 
W. Donald, William E. Larman. and Joseph A. Amato, go 
thereof without day, and the defendant Herbert Donald go 
thereof without day on the first count of the indictment. 


Motion for a New Trial 

Filed June 24 1938 

# • * 

Comes now the defendant, Herbert Donald, by his attor¬ 
ney and moves the Court for a new trial in the above en¬ 
titled cause, and for reasons therefor assigns the follow¬ 
ing: 

1. That the verdict is contrary to the evidence. 

2. That the verdict is contrary to the weight of the evi¬ 
dence. 

3. That the Court erred in admitting evidence contrary 
to law. 

4. That the Court erred in refusing to admit evidence 

contrary to law. 

8 5. That the Court erred in refusing to grant de¬ 

fendant’s motion to withdraw a juror based on the 
prejudicial questions by the prosecuting attorney. 

6 . And for other and just reasons which will appear upon 
the hearing of this motion. 

HARRY T. WHELAN 
Attorney for Defendant. 

Service of a copy of foregoing motion acknowledged this 
24th day of June, A. D. 1938. 

UNITED STATES ATTORNEY, 

Bv ARTHUR MCLAUGHLIN. 

C 


Bis Assistant. 
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District Court of the United States for the District of 

Columbia 

Thursday, June 30" A. D. 1938 
The Court resumes its session pursuant to adjournment: 

Mr. Justice O’Donoghue, Presiding 

# * # 

Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recognizance; 
whereupon the defendant’s motion of a new trial coming 
on to be heard after argument by the counsel, is by the 
court overruled, to which action of the Court the defendant 
prays an exception which is noted; and thereupon it is con¬ 
sidered by the Court that for his said offense the said de¬ 
fendant be imprisoned in the Washington Asylum and Jail, 
for the period of Six (6) months to Nine (9) months; and 
thereupon the Court fixes the amount of bond on appeal at 
Fifteen Hundred Dollars ($1500); whereupon the defen¬ 
dant enters into a recognizance in the sum of Fifteen Hun¬ 
dred Dollars ($1500) with Patrick F. O’Connor as surety, 
to appear before this Court from day to day during the 
present and subsequent terms thereof and not to depart the 
Court without leave. 


9 Assignment of Errors. 

Filed September 9-1938 

# • • 

Comes now the defendant, Herbert Donald, by his attor¬ 
ney, Harry T. Whelan, and for assignment of errors on ap¬ 
peal states that the Court below erred as follows: 

1. That the verdict is contrary to the evidence. 

2. That the Court erred in refusing to grant defendant’s 
motion to withdraw a juror based on the prejudicial ques¬ 
tions by the prosecuting attorney. 

HARRY T WHELAN 
Attorney for Herbert Donald 

SERVICE of a copy of the foregoing Assignment of 
Errors acknowledged this 9 day of September, A. D. 1938. 

DAVID A. PINE 
United States Attorney 

By ARTHUR J MCLAUGHLIN 
His Assistant. 
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District Court of the United States for the District of 

Columbia 

Friday, September 30", A. D., 1938 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Gordon, Presiding 

* • * 

Now comes here the defendant by his attorney Harry T. 
Whelan, Esquire, and prays the Court to sign and make a 
part of the record his Bill of Exceptions submitted to the 
Court on the ninth day of September, A. D., 1938, which is 
accordingly done. 


10 Designation of Record 

Filed September 9-1938 
# # * 

The Clerk in preparing the transcript of record on ap¬ 
peal in the above entitled cause will include therein the fol¬ 
lowing : 

1. Indictment. 

2 . Memo. Plea of Not Guilty. 

3. Memo. Verdict. 

4. Motion for New Trial. 

5. Memorandum overruling motion for new trial. 

6 . Notice of Appeal. 

7. Judgment. 

8 . Assignment of Errors. 

9. Bill of Exceptions. 

10. This Designation. 

HARRY T. WHELAN 
Attorney for Herbert Donald 

SERVICE of a copy of foregoing acknowledged this 9 • 
day of September, A. D. 1938. 

DAVID A. PINE 

United States Attorney 

By ARTHUR J MC LAUGHLIN 
His Assistant. 







HERBERT DONALD VS. UNITED STATES OF AMERICA. 


9 


Approved: 

DANIEL W. O’DONOGHUE 

Justice 

11 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 6, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in the case of the United States vs. 
John W. Donald et al, Criminal No. 61963, as the same re¬ 
mains upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 4th day of October, 1938. 

C. E. STEWART, 

(Seal) Clerk. 

12 Endorsed: United States Court of Appeals for the 
District of Columbia Filed Oct 7-1938 Joseph W. 
Stewart, Clerk. 

District Court of the United States for the 
District of Columbia. 

Holding a Criminal Court. 

Criminal No. 61,963 

United States of America 
v. 

Herbert Donald 
Notice 

To the United States Attorney, 

Court House, Washington, D. C., 

Attorney for the United States. 

Please take notice that the within Amended Bill of Ex¬ 
ceptions will be called to the attention of and submitted to 
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the Court on the 30 day of Sept, A. D. 1938, at ten o’clock 
a. m., or as soon thereafter as counsel can be heard, for the 
purpose of having the same signed and sealed by the Court. 

HARRY T. WHELAN, 

Attorney for the defendant, 
Herbert Donald. 

SERVICE of the foregoing notice and copy of said 
Amended Bill of Exceptions acknowledged this 29 day of 
September, A. D. 1938. 

DAVID A. PINE 
Attorney for the United States. 

A. J. MC LAUGHLIN 

13 District Court of the United States for the 

District of Columbia. 

Holding a Criminal Court. 

Criminal No. 61-963. 

United States of America 


vs. 

Herbert Donald 
Bill of Exceptions. 

BE IT REMEMBERED: That at the trial of this case 
before Mr. Justice Daniel W. O’Donoghue and a jury, duly 
empaneled and sworn to try the issues herein, which trial 
began on June 14th, 1938, and thereafter was further pro¬ 
ceeded with, to maintain the issues on its part joined, the 
United States produced the following evidence and the 
following proceedings were had: 

Oliver T. Coffin was called as a witness on behalf of the 
Government and testified that he is a member of the Metro¬ 
politan Police Force; that he was assigned to the Vice 
Squad, and pursuant to said assignment on the 7th day of 
March, 1938, he was instructed to go to 1306 Eye Street, 
Northwest, in the District of Columbia; that pursuant to 
instructions, at about 2:30 o’clock in the afternoon on that 
day he went to 1306 Eye Street, which was a three story 
building, the second and third floors of which were leased 
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bv the Printers Literary Club; that as he approached the 
stairway he walked up the staircase with two other men 
and went to the third floor; that the door on the third floor 
was locked and was covered with wire screening; 

14 that there was a bell immediately alongside of the 
door; that as soon as they reached the door one of 

the men with witness rang the bell, and the defendant Lar- 
man looked through the door and recognized one of the 
men with witness; that Larman asked them a question 
about witness as to whether or not he was 0. K., after which 
they were permitted to enter the premises; that upon enter¬ 
ing the premises witness noticed on the walls to his left 
four race horse scratch sheets fastened to the wall with 
thumb tacks; that in the corner of the room witness noticed 
the defendant whom he knew as Pete Donald, and who is 
the defendant Herbert Donald; that witness walked around 
the room and noticed the different race horse scratch 
sheets; that after about ten minutes witness got the name 
of a horse from the scratch sheet bv the name of Ravenna 
and bet One Dollar on the horse, giving the bet and money 
to Herbert Donald. Witness further testified that the 
horse Ravenna was running at a race track in Florida 
known as Tropical Park. Witness further testified that 
Herbert Donald did not give him any slip with a notation 
of the bet, but made a notation of the play on a sheet of 
paper and put the initials “O. T.” on the slip of paper, 
which were the initials witness had given him. Witness 
further testified that he saw John Donald, another defen¬ 
dant, enter the premises later on that day; that witness 
was in the premises in all about one hour on that day; that 
he also saw the defendant Amato enter the premises on 
that day; that witness saw all together about fifteen other 
men in the premises, five of whom were Chinese. 

Witness further testified that on the morning of the fol¬ 
lowing day, March 8th, he went to the United States Com¬ 
missioner to procure a search warrant on that evidence; 
that he again went to the Printers Literary Club, but 

15 before going he testified he saw Sergeant Devoe, un¬ 
der whose direction he worked, at the Vice Squad 

room in Administrative Headquarters at the Police Depart¬ 
ment, and he was given five one-dollar bills, the numbers 
of which were taken and placed on a memorandum; that it 
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was in the early afternoon that witness went to 1306 Eye 
Street; that he entered through the same doorway as on 
the day before; that he was admitted by the defendant Lar- 
man; that on this occasion witness saw about twenty to 
twenty-five men in this one large room, and all of the de¬ 
fendants were there. Witness testified he again saw the 
same type of scratch sheets fastened on the wall; that he 
heard the defendant Edward Larman call out race horse 
results and from time to time would mark the results on 
the scratch sheets; that witness noticed the defendant Her¬ 
bert Donald sitting at the same table as on the previous 
day; that witness gave one of the marked dollar bills to 
Herbert Donald for a bet on a horce called Mina Myrason 
to win; that Herbert Donald did not give him any receipt, 
but made the entry as he did on the previous day marked 
with the initials “0. T.” 

Witness was then shown the bill which he had given to 
Herbert Donald and identified it as the same bill. Witness 
identified various types of race horse sheets which he said 
were similar to the ones that he had seen fastened on the 
wall. Witness testified that on the 8th of March he also 
bet a race horse named Galliennc in the first race at Fair 
Grounds one dollar to win, and one dollar on Cistina run¬ 
ning in the second race at Santa Anita; that these bets 
were made with the defendant, Edward Larman; that Lar¬ 
man did not give him any receipt, but made a memorandum 
of it, and that witness used the same initials, “0. T.”, on 
that day. Witness further testified that he got the 
16 names of these horses from a scratch sheet which 
was pinned on the wall; that he observed on this day 
both Edward Larman and Herbert Donald sitting at the 
table taking race horse bets from various people in the 
place. That after witness was in the place for about a-half 
hour, Sergeant Deyoe and several other officers entered 
the premises with a search warrant; that witness noticed 
the defendants Herbert Donald and John Donald take some 
cards and papers from the table and throw T them in the 
corner, and also took some money from the table and was 
putting it in his coat pockets. Witness further testified 
that the officers broke down the door in making their entry 
into the room; that he noticed different men were hiding 
slips and throwing them in waste baskets and behind the 
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radiator. That accompanying Officer Deyoe was Deputy 
Marshal Ward and five police officers. Witness testified 
that he was taken to Police Headquarters, together with 
all of the people in the place, including the defendants; that 
the defendant Larman said to Officer Coffin: “Hey, kid, 
for Lord’s sake don’t say you made a horse bet and that 
John Donald will see that you are taken care of”. 

Thereupon, Officer Deyoe and other officers of the Vice 
Squad and Deputy United States Marshal Ward testified 
that they executed the search warrant and raided the 
premises on the 8th day of March, 1938 and found therein 
one dollar in marked money taken from the person of Her¬ 
bert Donald, and also some papers, boxes, and slips, as well 
as race horse charts similar to those described by the wit¬ 
ness Coffin on his visits to the premises on the 7th and 8th 
days of March. 

17 Charles H. Ward was called as a witness on behalf 
of the Government and testified that he is a Deputy 
United States Marshal; that on March 8, 1938, at about 
3:15 p. m., he executed a search warrant for premises 1306 
Eye Street, Northwest, which was issued by United States 
Commissioner Needham C. Turnage; that as he approached 
the premises, he was accompanied by Sergeant Deyoe and 
several other police officers who entered the premises at the 
same time he did; that they broke down the door in order 
to gain admittance to the premises; that witness noticed a 
number of men in the room, approximately twenty or 
twenty-two. Witness identified various horse racing in¬ 
formation sheets which he said he found in the premises, 
and testified that these sheets were tacked to the wall. Wit¬ 
ness further testified that some of the defendants were 
searched, and that they found in the possession of Herbert 
Donald one of the marked dollar bills, and that they also 
found in the possession of a man named Pharr one of the 
other marked dollar bills. Witness further testified that 
Pharr said, when questioned about that dollar bill in the 
presence of the other defendants, that he got it from a 
colored man when he received some change after purchas¬ 
ing some drinks. 

Paul Little was called as a witness on behalf of the Gov¬ 
ernment and testified that he is a member of the Metro- 
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politan Police Force; that he accompanied the officers 
on the raid on March 8th, 1938, and that he remained on 
the ground floor and did not enter the premises; that he 
noticed some papers being thrown from a window on the 
third floor, but could not identify the person who threw 
them out, but that he picked them up and on examination 
found them to be a National Scratch Sheet and six 

18 race horse betting slips. 

William McEwen was called as a witness on behalf of the 
Government and testified that he is a member of the Metro¬ 
politan Police Force; witness testified that he accompanied 
the officers on the raid on March 8th, 1938; that when he 
got into the room he noticed about twenty or twenty-two 
men milling around the premises; that he took part in the 
search of the premises; that he found several race horse 
slips on the floor and a bunch of slips underneath an ice 
box. Witness further testified that the defendant Herbert 
Donald asked if it was an officer or police informer who 
made the bet; that he was told it was an officer, and after 
some little study he said, “Well, I know exactly who it 
was, and I know who brought him in there”. 

George C. Deyoe was called as a witness on behalf of the 
Government and testified that he is a member of the Metro¬ 
politan Police Force; that he took part in the raid on March 
8 th, 1938; that he asked the defendant Herbert Donald who 
the proprietor of the premises was, and that Donald re¬ 
plied that he was the manager of the place and that he and 
his brother, John Donald, were co-partners in the place, 
and that his brother worked for some newspaper, the 
Herald or the Times and could not be there all of the time. 
Witness further testified that they were talking about the 
case to Herbert Donald, when Donald asked the question 
who it was who made the play, and witness replied that it 
was a police officer. Witness testified that Donald then 
said, “I don’t mind it, just so it was not an informer. 
If it was an officer, it is 0. K.” And he further said, 

19 “I do not think an officer could have gotten in.” 

Witness further testified that as they entered the 
premises they noticed the sign ‘Printers Literary Club, In¬ 
corporated’. The defendant, Herbert Donald was searched 
by Officer Deyoe at Headquarters and a marked dollar bill 
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was recovered from his possession, which dollar bill had 
been previously given to Officer Coffin. He further testi¬ 
fied that at the hearing before Commissioner Turnage the 
defendant, Herbert Donald said: “Give us some warning 
before you come up to the Club the next time”; that Officer 
Deyoe responded: “You will get the same notice that you 
got this time, when you hear the axe on the door”. 

John W. Donald one of the defendants, testified that he 
was one of the incorporators of the Printers Literary Club; 
that he had been employed in local newspaper offices for a 
period of twenty years and that he was a married man hav¬ 
ing five children depending upon him, and that he organized 
the Club in order to service the newspapers and other 
printers establishments with printers for emergency print¬ 
ing orders, and that he established the Club as the head¬ 
quarters so that printers would be accessible on short notice 
by any newspaper or printing establishment; that his 
brother Herbert Donald was employed as manager at a 
salary of One Hundred Dollars per month; that he also 
paid Edward Larman $100 a month salary; that his rent 
for the Club was $200 and that his total expenditures to 
maintain the Club was about $500 a month. Witness fur¬ 
ther testified that he visited the premises every day, and 
other than sociable games of cards, checkers, billiards and 
the like, there was no gambling; that he further tes- 
20 titled that he had an understanding with the Police 
Department that they were welcome to visit the 
Printers Literary Club as often as they desired; that it 
was not unusual for several members of the Police Depart¬ 
ment to visit or inspect the Club data and at no time did 
they complain to him that there was gambling going on in 
the Club. He further testified that Officer Deyoe and Of¬ 
ficer McEwen had been in the Club on several other occa¬ 
sions and at no time informed him of the fact that they had 
received complaints that gambling was going on within the 
Club. He further testified that Captain Callahan of the 
Metropolitan Police Department, who is in charge of Num¬ 
ber One Precinct, had an understanding with him to report 
to him any complaints received by Captain Callahan that 
there was gambling going on at the Printers Literary Club. 

During the cross examination of witness, John W. Don- 
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aid, by the Assistant District Attorney, the following oc¬ 
curred : 

“Q. (By Mr. McLaughlin) Do you know Officer McEwen? 
A. I do—now I do. 

Q. Did you know him prior to March 7? A. No; I could 
not sav I would know him by name. 

Q. Did any of these officers who came there while you 
were there inform vou that their reason for coming there 
was that they had received complaints about husbands los¬ 
ing their week’s salaries? 

Mr. Crouch: Now, just a moment. 

The Court: Do you object? 

21 Mr. Crouch: Yes. 

The Court: I sustain the objection, and tell the 
jury to disregard it, and strike it from the record. 

Mr. Whelan: It is not the first time that prejudicial re¬ 
marks in the form of questions have been made by the As¬ 
sistant District Attorney, and I move to withdraw a juror, 
coupling them all together. 

The Court: You make a motion on wrhat is pending now’? 

Mr. Whelan: I make a motion on that statement—“Is it 
not a fact that the officer complained because” and so forth, 
and I say it is highly prejudicial and improper, and I move 
to withdraw a juror. 

The Court: The Court overrules your motion, and you 
have an exception, and the Court is instructing the jury 
that the question is ruled out and (to the Jury) you will 
disregard it entirely. 

The defendant objected to the foregoing and an excep¬ 
tion w’as duly noted. 

Herbert Donald one of the defendants, testified that he 
was employed by the Printers Literary Club, and that on 
numerous occasions they would receive calls for printers 
from the local newspapers and other printers establish¬ 
ments; he testified that the Club w’as a social club, and 
that he did not, on that day, accept from Officer Coffin or 
from anyone else bets on race horses, nor w’as there any 
other gambling permitted on the premises. Witness denied 
that he made a statement to Officer Deyoe to the effect he 
made inquiry of Officer Deyoe w’hether or not it was a 
police officer or an informer who made the play with him; 
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that he further testified that it was not unusual for i 

22 the members of the Metropolitan Police Department 
to enter and inspect the Club two or three times a 

day and that at no time did they ever warn or notify him 
that they had received complaints of gambling going on 
in the Club. He further testified that Officer Deyoe had 
been in there on prior occasions and never informed him 
that gambling was going on in the Club. He also testified 
that he had an arrangement with Captain Callahan, in 
charge of Number One Precinct, that if Captain Callahan , 
had received any complaints of gambling going on in the 
Club that he, Herbert Donald, would gladly cooperate with 
the Police and see that the condition was corrected. 

At the close of the case, the Court directed a verdict of 
not guilty as to the defendant Joseph A. Amato. 

After deliberation, the jury found the defendant John 
W. Donald not guilty on both counts of the indictment; the 
defendant William E. Larman not guilty on both counts of 
the indictment; and the defendant Herbert Donald not 
guilty on the first count of the indictment but guilty on the 
second count thereof. The indictment contained two counts. 
The Court asked the United States Attorney to elect upon 
which count he insisted upon prosecuting, whereupon the 
second count in the indictment was chosen and the Court 
instructed the jury to bring in a verdict of not guilty 
against all of the defendants on the first count of the in¬ 
dictment. 

The foregoing is the substance of all of the testimony 
bearing upon the exceptions herein reserved on behalf of 
the defendants. 

23 And thereupon, and as all of said exceptions were 
duly noted and allowed as aforesaid and duly en¬ 
tered upon the minutes of the Court, before the jury re¬ 
tired to consider of its verdict, and because the matters 
and things hereinbefore recited are not matters of record, 
in order to make the same a part of the record herein, 
which is hereby ordered, so that the defendant Herbert 
Donald may have his case reviewed on appeal, the defen¬ 
dant, Herbert Donald, by his attorney, moves the Court to 
sign and seal this, his Amended Bill of Exceptions, to have 
the same force and effect as if each and every one of said 
exceptions had been separately signed and sealed, which 
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motion is granted by the Court; and thereupon the defen¬ 
dant tenders this, his Bill of Exceptions, and requests the 
Court to sign and seal the same, which is accordingly done, 
now for then, this 30 day of September, A. D. 1938. 

JESSE C ADKINS, 

Justice . 

Approved: 

DAVID A. PINE 

Arthur j. McLaughlin 

Attorney for the United States 

HARRY T WHELAN 
Attorney for defendant, Herbert Donald. 

24 Endorsed: Criminal No. 61-963 United States v. 

Herbert Donald. Amended Bill of Exceptions. 
Harry T. Whelan, Attorney for Herbert Donald, 416 Fifth 
St., N. W., Washington, D. C. 

Endorsed on Cover: No. 7203. Herbert Donald, Appel¬ 
lant, vs. United States of America. United States Court of 
Appeals for the District of Columbia Filed July 7-1938. 
Joseph W. Stewart, Clerk. 
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April Term, 1938 
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HERBERT DONALD, 
Appellant, 
vs. 

UNITED STATES OF AMERICA 


APPELLANT’S BRIEF 


STATEMENT OF THE CASE 

This is an appeal from a judgment of the District 
Court of the United States for the District of Colum¬ 
bia, entered on the 30th day of June, 1938, after a trial 








by the court and jury, convicting the appellant, Her¬ 
bert Donald, of a violation of Section 865 of the Code 
of Laws for the District of Columbia. 

The indictment is in two counts; the first count 
charges that the appellant, together with his brother 
John W. Donald, one William E. Larman and one 
Joseph A. Amato, did set up and keep a certain gaming 
table for the purpose of gaming; that is to say, for the 
purpose of betting and wagering money and property 
on the results of horse races; the second count charged 
that the same defendants knowingly, unlawfully and 
feloniously did set up and keep a certain place for the 
purpose of gaming. 

The defendants, John W. Donald, William E. Lar¬ 
man, and Joseph A. Amato, were acquitted on both 
counts of the indictment. The appellant, Herbert Don¬ 
ald, was found not guilty on the first count of the 
indictment, but guilty on the second count. It is from 
the conviction on the second count that this appeal is 
taken. 

The section of the Code, which it is claimed the 
defendants violated, is Section 865, which provides as 
follows: 


“Whoever shall in the District set up or 
keep any gaming table, or any house, vessel, 
or place, on land or water, for the purpose of 
gaming, or gambling device commonly called 
A B C, faro bank, E 0, roulette, equality, 
keno, thimbles, or little joker, or any kind of 
gaming table or gambling device adapted, de¬ 
vised, and designed for the purpose of playing 
any game of chance for money or property, 


o 





or shall induce, entice, and permit any person 
to bet or play at or upon any such gaming 
table or gambling device, or on the side of or 
against the keeper thereof, shall be punished 
by imprisonment for a term of not more than 
five years.” 

It is to be noted that this statute is in the disjunctive 
so that it may be violated in more than one way. The 
indictment charges in the first count that the defend¬ 
ants set up and kept a certain gaming table, and 
charges in the second count that they set up and kept 
a certain place for the purpose of gaming. 

The evidence tended to show that the witness Oliver 
T. Coffin, on more than one occasion, went to the prem¬ 
ises where he claimed to have placed certain bets with 
the appellant on horse races. 

At the end of the Government’s case, the Govern¬ 
ment elected to submit their case to the jury on the 
second count, and as a result the Court directed a 
verdict of not guilty as to all of the defendants on the 
first count. Therefore, the issue submitted to the jury 
was whether or not the defendants or any of them did 
set up and keep a certain place for the purpose of 
gaming. According to the testimony these premises 
were occupied by the Printers Literary Club, a duly 
organized and incorporated social club, and the defend¬ 
ant Herbert Donald was employed as the Manager of 
the Club by the Corporation at a salary of One Hun¬ 
dred Dollars per month. All of the defendants were 
acquitted except the defendant Herbert Donald. The 
question is,—Did the evidence justify the jury in 
finding that he, the said Herbert Donald, maintained 
these premises for the purpose of gaming? There 
was nothing introduced in the evidence to show that he 
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rented the premises or that he had any more to do 
with them than any other employee who might have 
been employed there, other than the fact that he was 
employed as manager. Had he been charged with per¬ 
mitting gaming in violation of Section 865, or with 
setting up a gaming table as set forth in count One, 
the evidence might have justified the jury in finding 
him guilty. Under the reasoning in the case of Nelson 
v. United States, decided by this Court on June 5th, 
1906, and reported in 28 Apps. D. C. at page 32, the 
charge is that he, the said defendant, did “set up and 
keep a certain place for the purpose of gaming.” There 
is no evidence whatsoever that he set up and there is 
no evidence that he was other than an employee, and 
it is for this reason that it is respectfully submitted 
that the verdict is contrary to the evidence. 

The other assignment of error, upon which this 
appellant relies, is that the Court erred in refusing the 
motion to withdraw a juror based on the prejudicial 
question asked by the prosecuting attorney. The 
defendant, John W. Donald testified in his own behalf. 
During the cross examination by the Assistant District 
Attorney, the following occurred: 


“Q. (By Mr. McLaughlin) Do you know 
Officer McEwen? A. I do—now I do. 

Q. Did you know him prior to March 7? A. 
No; I could not say I would know him by 
name. 

Q. Did any of these officers who came there 
while you were there inform you that their 
reason for coming there was that they had re¬ 
ceived complaints about husbands losing their 
week’s salaries'? 

Mr. Crouch: Now, just a moment. 
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The Court: Do you object? 

Mr. Crouch: Yes. 

The Court: I sustain the objection, and tell 
the jury to disregard it, and strike it from the 
record. 

Mr. Whelan: It is not the first time that 
prejudicial remarks in the form of questions 
have been made by the Assistant District At¬ 
torney, and I move to withdraw a juror, coup¬ 
ling them all together. 

The Court: You make a motion on what is 
pending now? 

Mr. Whelan: I make a motion on that state¬ 
ment—“Is it not a fact that the officer com¬ 
plained because” and so forth, and I say it is 
highly prejudicial and improper, and I move 
to withdraw a juror. 

The Court: The Court overrules your mo¬ 
tion, and you have an exception, and the 
Court is instructing the jury that the question 
is ruled out and (to the Jury) you will dis¬ 
regard it entirely.” 

It is respectfully submitted there was no basis for 
the question. It could serve no purpose whatsoever 
except to prejudice this appellant in the minds of the 
jury. The prosecutor asked the witness whether or 
not any of the officers who came there informed him 
that THEIR REASON FOR COMING THERE WAS 
THAT THEY HAD RECEIVED COMPLAINTS 
ABOUT HUSBANDS LOSING THEIR WEEK’S 
SALARIES. Nothing was offered on behalf of the 
Government to show that any such a thing had oc¬ 
curred, and, even though it had occurred, it was not a 
proper question. It is true that the Court sustained 
the objection to the question and instructed the jury to 
disregard it. Nevertheless, it is fair to suppose that 
the jury were impressed by the question and felt that 
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the District Attorney would not have asked such a 
question unless there was some basis for it. This Court, 
in the recent case of Sanford v. United States , reported 
in 66 The Washington Law Reporter, at page 726, took 
occasion to criticise the United States Attorney for 
asking questions that were improper. In a recent case 
in New York, People v. Hines , Mr. Justice Pccora de¬ 
clared a mistrial because the attorney for the State 
asked a witness a question which tended to show that 
the defendant had been or might have been associated 
with some illegal operations other than that for which 
he was on trial. In a very lengthy opinion in which Mr. 
Justice Pecora reviewed practically all of the cases 
touching upon this subject, the Court specifically called 
attention to the case of People v. Robinson y reported 
in 273 N. Y. at page 438, which lays down the rule to 
be followed and it is contended on behalf of this appel¬ 
lant to be applicable to this case. In that case, in an 
opinion by Mr. Justice Lehman, concurred in by all of 
the Judges of the Supreme Court of the State of New 
York, the Court said: 

“An accused is entitled to a fair trial. Our 
rules of law are intended to guarantee to him 
that right and to afford him protection against 
its invasion. Invasion of that right by errone¬ 
ous ruling of a trial judge may be corrected 
by appeal. Invasion of the right bv miscon¬ 
duct of an attorney or witness or by the word 
or act of any other person, which does not 
constitute an error of law reviewable upon 
appeal, can be corrected only by a motion for 
a mistrial. Ordinarily the granting or denial 
of the motion rests within the sound discretion 
of the judge to whom the motion is addressed. 
Presiding at the trial, hearing the statement of 
the witness upon which the claim of prejudice 


6 




is based, he is in a better position to determine 
whether for the protection of the accused a 
halt should be called upon the pending trial 
and a new trial ordered. Denial of the motion 
constitutes no legal error unless it conclu¬ 
sively appears that the accused has been irre¬ 
trievably prejudiced by what has occurred at 
the pending trial. Certainly the rights of the 
defendant in this case have been irretrievably 
prejudiced if the jury was influenced by the 
statement of the witness that the matter for 
which the defendant was on trial was merely 
one of the various larcenies uncovered by the 
investigation made at the instance of the At¬ 
torney General by the senior accountant at¬ 
tached to his staff. 

“If the jury had boon permitted to consider 
that testimony and had not been admonished 
to disregard it, the conclusion would have been 
ineluctable that the jury would naturally be 
influenced by that statement. The decisive 
question in this case, then, is reduced to this: 
Can it be said reasonably that the admonition 
of the court removed the instrument which 
otherwise the statement of the witness would 
naturally have had? The incompetent ques¬ 
tions put to the witness Shay concerning 
irregularities uncovered by Shay’s investiga¬ 
tion must have at least given to the jurors a 
suspicion that such irregularities existed, 
even though the trial judge sustained objec¬ 
tions to the questions. The minds of thejurors 
were thus prepared for the revelation that 
there were not only iregularities but various 
larcenies uncovered. 

“Admonition to disregard evidence which 
is stricken out is easy to give and hard to fol¬ 
low. Judges trained by years of experience 
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to base decision solely upon competent evi¬ 
dence contained in the record are not always 
completely confident of their ability to disre¬ 
gard and remain uninfluenced by information 
or even impressions conveyed to them dehors 
the record. The trial judge could not by ad¬ 
monition cause the jurors to forget what they 
had been told, nor could he eradicate the im¬ 
pression that the defendant, by objections, 
was successfully excluding proof that the de¬ 
fendant habitually committed larceny. It is 
impossible to say that it did not influence the 
verdict. We have said recently, ‘We must 
give to any defendant the right to be tried for 
the crime with which he is charged, and upon 
evidence proving or tending to prove that 
crime, uninfluenced by irrelevant facts and 
circumstances which tend to prejudice or mis¬ 
lead the jury. Issues must be left clear, not 
smothered or in a haze,’ citing People vs. Pos¬ 
ner , 273 N. Y. 184, which was decided shortly 
prior to the handing down of this decision by 
the Court of Appeals in April of last year. 

“Resuming my reading from the opinion of 
the court at page 446. 

“Without fault of the trial judge, through 
the impossible perverse statement of a wit¬ 
ness the defendant has been deprived of the 
right which we have said we must give to any 
defendant. When that occurred, there was 
no room for the exercise of discretion by the 
trial judge. In moving for a mistrial under 
these circumstances the defendant was vindi¬ 
cating a right, not asking for a favor.” 


See also: 


People vs. Molineux , 163 N. Y. 264; 
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People vs. Becker, 210 X. Y. 274; 

People, vs. Millard, 247 Appellate Div. N. 

Y. 253; 

People vs. Clark . 253 Appellate Div. 137; 

People vs. Sharp, 107 N. Y. 427; 

Commonwealth vs. .Jackson, 132 Mass. 16; 

1 Wigmore on Evidence, 193. 

It is therefore respectfully submitted that the judg¬ 
ment entered in this case should be reversed. 

Respectfully submitted, 

Harry T. Whelan - . 

Attorney for Appellant. 
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In the United States Court of Appeals for 
the District of Columbia 

April Term, 1938 


No. 7203 

Herbert Donald, appellant 

v. 

United States, appellee 


BRIEF FOR APPELLEE 

I 

STATEMENT OF THE CASE 

The appellant, Herbert Donald, John W. Donald, 
William E. Larman and Joseph A. Amato were 
jointly indicted by the Grand Jury of the District 
of Columbia for violation of Section 865 of the 
Code of Laws for said District. 

The indictment is in two counts; the first count 
charges that the appellant, together with one John 
W. Donald, one William E. Larman and one Joseph 
A. Amato, did set up and keep a certain gambling 
table for the purpose of gaming, that is to say, 
for the purpose of betting and wagering money and 
property on the result of horse races; the second 
count charged that the same defendants knowingly, 
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unlawfully and feloniously did set up and keep a 
certain place for the purpose of gaming. 

The defendants John W. Donald, William E. 
Larman and Joseph A. Amato were acquitted on 
both counts of the indictment. The appellant, Her¬ 
bert Donald, was found not guilty on the first count 
of the indictment but guilty on the second count. 
It is from the conviction on the second count that 
the appellant appeals. 

ARGUMENT 

The appellant was convicted under the second 
count of the indictment. The count charges that 
he knowingly, unlawfully, and feloniously did set 
up and keep a certain place for the purpose of gam¬ 
ing. The law relating to the matter is found in 
Section 865 of the Code, as follow’s: 

Whoever shall in the District set up or 
keep any gaming table, or any house, vessel, 
or place, on land or water, for the purpose of 
gaming, or gambling device commonly called 
ABC, faro bank, E O, roulette, equality, 
keno, thimbles, or little joker, or any kind of 
gaming table or gambling device adapted, de¬ 
vised, and designed for the purpose of play¬ 
ing any game of chance for money or prop¬ 
erty, or shall induce, entice, and permit any 
person to bet or play at or upon any such 
gaining table or gambling device or on the 
side of or against the keeper thereof, shall 
be punished by imprisonment for a term of 
not more than five years. 
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Section 865 is disjunctive. It denounces as dis¬ 
tinct offenses the setting up and keeping of a gam¬ 
ing table and keeping of a place for the purpose of 
gaming. The two are independent. A person who 
keeps a place for the purpose of gaming or a gam¬ 
bling device, or any kind of a gaming table or gam¬ 
bling device, adapted, devised, or designed for the 
purpose of playing any game of chance for money 
or property, is guilty of a substantive offense un¬ 
der Section 865, irrespective of whether he sets up 
a gaming table or not. 

It is immaterial that the plaintiff in error was 
not the legal proprietor or owner of the premises. 

It is wholly beside the case that plaintiff in error 
was only employed as a manager and that another 
person represented the owner and enjoyed pro¬ 
prietary control of the property. It would be sub¬ 
versive of the whole benefit of the Act should its 
influence be restricted to the owners or the legal 
tenants of the property which is permitted to be 
used as a place for gaining. It is obvious that the 
Section reaches to all those who are in possession 
and control of the property, whether by right, by 
mere sufferance as a mere trespasser, or as positive 
tort-feasors. The language of the Act is disjunc¬ 
tive and covers any honse, etc., or premises to him 
belonging; or by him occupied or of which at the 
time he had possession or control. 

Questions of this character have frequently 
arisen in other tribunals. In the case of State v. 
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Mar chant, 15 R. I. 539, the defendant was con¬ 
victed of keeping and suffering to be kept a cer¬ 
tain room to be used for gaming, etc. The proof 
showed that the accused was left temporarily in 
charge of the premises by the lessee and keeper. 

In the case of Bryan v. State, 120 Ga. 201, the 
Court said: 

The legal right to demand permanent pos¬ 
session of the room was wholly immaterial 
insofar as the guilt of the defendant was 
concerned, he having physical control of the 
situation insofar as was necessary for the 
conduct of the game. 

The appellants have cited Nelson v. United 
States, 28 App. D. C., p. 32. After careful reading 
of this decision, I am of the belief that the appel¬ 
lants have confused Section 866 of the District of 
Columbia Code with Section 865 of the District of 
Columbia Code. 

II 

The Court was not in error for refusing to with¬ 
draw a juror based on the question asked by prose¬ 
cuting attorney of a codefendant who was ac¬ 
quitted. 

It is necessary at this time to give a short sum¬ 
mary of the evidence as it was produced at the 
trial and leading up to the question asked by the 
prosecuting attorney. The appellant’s brother, 
John W. Donald, also a defendant, testified on di¬ 
rect examination that he had an understanding 
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with Police Department that they were welcome to 
visit the premises as often as they desired; that it 
was not unusual for several members of the Police 
Department to visit or inspect the club data and at 
no time did they complain to him that there was 
gambling going on in the Club. He further testi¬ 
fied that Officers Deyoe and McEwen had been in 
the Club on several other occasions and at no time 
informed him of the fact that they had received 
complaints that gambling was going on within the 
Club. He further testified that Captain Calla¬ 
han of the Metropolitan Police Department, who 
is in charge of Number One Precinct, had an un¬ 
derstanding with him to report to him any com¬ 
plaints received by Captain Callahan that there 
was gambling going on at the Club. 

He was then asked on cyoss-examination by the 
prosecuting attorney: “Did any of these officers 
who came there while you were there inform you 
that their reasons for coming there was that they 
had received complaints about husbands losing 
their week’s salaries?” 

The question was objected to by defense as being 
prejudicial and improper. The objection was sus¬ 
tained. Defense attorney then asked for with¬ 
drawal of a juror, which was denied by the Court. 
The Court then instructed the jury to disregard the 
question. 

The Government contends that the question was 
proper because it was relevant, material, and upon 
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the subject matter testified to by the witness in his 
examination in chief. 

In the case of Heard v. United States, 255 Fed. 
829, the Court said: 

But a fair and full cross-examination of a 
witness on the subjects of his examination in 
chief is an absolute right of the opposing 
party, a denial of which is error. The scope 
of the proper cross-examination is deter¬ 
mined by the subject matters of the direct 
examination, and not by the precise ques¬ 
tions or answers relative to such matters in 
his direct examination. When a witness is 
examined in chief regarding a conversation 
or statement concerning a given subject he 
may be cross-examined to bring forth the 
whole of that conversation, its statements 
and its limitations. 

Stewart v. United, States, 211 Fed. 41; Gilmer v. 
Higley, 110 U. S. 47. 

The general rule is that if evidence which may 
have been taken in the course of a trial be with¬ 
drawn from consideration of the jury by the direc¬ 
tion of the presiding judge, that such corrections 
cures any error which may have been committed by 
its introduction. 

Brady v. District of Columbia, 1 App. 
D. C. 246, 

Turner v. American Security & Trust Co., 
29 App. D. C. 460, 

Hopt v. Utah, 120 U. S. 430. 
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The question was not asked the appellant, but a 
codefendant who was acquitted by the jury, which 
showed that the jury were not influenced by the 
question. 

CONCLUSION 

It is respectfully submitted that the appellant 
was accorded a fair and impartial trial, and the 
judgment of the lower court should be affirmed. 

Respectfully submitted. 

David A. Pine, 

United States Attorney , 
Arthur J. McLaughlin, 

Assistant United States Attorney, 

Attorneys for Appellee. 
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